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The Takata Saga: Roadside Assistance for a Global Car Crash 
(Part 1 of 3) 

By Leonard P. 
Goldberger, 
Fellow, INSOL 
International, 
Stevens & Lee, P.C. 

and 
Qing Lin, Esquire1, 
Dai & Associates, P.C. 

This is the story of Takata Corporation and its affiliates 
(“Takata”), and how an explosion of one of its automotive 
airbags in Switzerland eventually led to its extraordinarily 
complex, multi-billion dollar, global restructuring in a 
United States bankruptcy court. 

This Part I of the article will describe how this massive 
global product liability crisis precipitated the insolvency of 
Takata, one of the world’s leading automotive safety parts 
suppliers.2 Part II will report on how its successful U.S. 
bankruptcy case became the focal point of its global 
restructuring. And Part III will recount some of the lessons 
learned, and how they are likely to resonate throughout 
cross-border insolvency practice. 

Exploding Airbags 
Takata was one of the leading global companies – indeed, 
a pioneer – in the automotive safety parts industry. It enjoyed 
long-standing business relationships with many of its 
customers; and it had more than 50 manufacturing plants in 
over 20 countries on 5 continents. During the year 
preceding its bankruptcy, the Takata debtors had annual 
sales of about $2 billion. At the time it filed its U.S. 
bankruptcy case, Takata owned about $1.7 billion in assets. 

Although the global automotive manufacturing 
supply chain is complex, many automakers 
source components from only a handful of large 
suppliers. Takata was one of them. As it turned 
out, the concentration of its airbag components 
among those global automotive manufacturers 
with significant market shares only magnified its 
problems. 

The product that caused Takata’s downfall was its 
PSAN Inflator, a component of an airbag that 

inflates it upon a collision. Takata’s airbags were installed 
in an estimated 60 to 70 million cars manufactured 
worldwide by leading automakers, including, BMW, 
Daimler, Fiat Chrysler, Ford, General Motors, Honda, 
Jaguar Land Rover, Mazda, Mitsubishi, Nissan, Subaru, 
Toyota, Volkswagen, and AB Volvo. The problem was that 
certain PSAN Inflators ruptured upon deployment of the 
airbag, causing serious injuries and, in some cases, 
deaths. 

The first incident of a rupturing airbag inflator occurred in 
2003 in Switzerland. Many more such incidents involving 
Takata airbags occurred during the following years. This 
eventually led to massive recalls by the automakers, and 
resulted enormous ($ billions) and expansive claims back 
against Takata. 

Global Ripple Effects 
As the scope and scale of the problem unfolded, the 
collateral damage rippled through the global automotive 
industry. Massive recalls of cars with Takata airbags 
inflicted substantial financial and reputational damage 
upon those automotive manufacturers using Takata’s 
products, as well as their insurers, and ultimately the whole 
automotive parts industry. 

1 Leonard P. Goldberger, Esquire is a U.S.-based corporate restructuring lawyer at Stevens & Lee, P.C., and an INSOL Global Insolvency Fellow. Qing 
Lin, Esquire is a corporate and securities lawyer in the New York City office of Dai & Associates, P.C. The opinions expressed are solely their own and 
do not represent those of either their law firms or their clients. 

2 The factual information for Part I of the article was taken directly from the “Disclosure Statement for Joint Plan of Reorganization of TK Holdings, Inc. and 
its Affiliated Debtors” filed in Takata’s U.S. bankruptcy case, In re TK Holdings, Inc., et al., pending in the United States Bankruptcy Court for the District 
of Delaware, at Case No. 17-11375-BLS (Jointly Administered). [Doc. 1164]. 
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In 2014, the U.S. National Highway Traffic Safety 
Administration (“NHSTA”) commenced a formal 
investigation because of the growing number of 
complaints about rupturing Takata airbags. That 
investigation eventually led to a recall of about 3 million 
cars containing defective Takata airbags – the largest 
automotive recall campaign in U.S. history. 

These recalls by Takata’s automaker customers triggered 
billions of dollars of estimated reimbursement claims from 
those manufacturers back against Takata, based on 
contractual indemnifications and contribution in 
connection with administering the recalls and installing 
replacement parts. 

NHTSA also imposed against Takata a non-contingent, 
$70 million civil penalty. In addition, it imposed other 
non-monetary sanctions, including, the obligation to 
preserve recalled airbag inflators and other relevant 
product data and evidence. It also ordered the phase-out 
of Takata’s manufacture of certain PSAN Inflators by the 
end of 2018, and imposed a contingent, $130 million civil 
penalty in the event that Takata failed to comply. 

Then there were lawsuits. About 100 personal injury and 
wrongful death lawsuits relating to defective airbag 
inflators were filed against Takata in courts throughout the 
U.S. Most of these suits also alleged joint and several 
liability against Takata’s automaker customers, thus 
triggering billions of dollars in indemnification and 
contribution claims based on their supply agreements with 
Takata and under common law. 

In addition, there were approximately 200 personal injury 
and wrongful death claims asserted against Takata that 
had not yet resulted in lawsuits. Takata also expected to 
receive a substantial, although presently-unasserted, 
claims in connection with the expansive recall campaigns 
for vehicles with Takata airbags that remained on the 
road. Moreover, about 80 separate consumer class action 
lawsuits were filed against Takata and certain of its 
automaker customers in U.S. courts alleging economic 
losses covering approximately 50 million consumers that 
purchased or leased vehicles with defective PSAN 
Inflators.3 Similar consumer class action lawsuits were 
also brought in Canada and Mexico. In addition, antitrust 
class action lawsuits (unrelated to the malfunctioning 
PSAN Inflators) were filed against Takata in the U.S. 
and Canada. 

The private civil litigation was mirrored by various 
governmental enforcement actions. Various U.S. states 
(acting through their attorneys general) commenced 
investigations and filed consumer protection actions. 
These actions sought combinations of relief, including, civil 
penalties, administrative fines, restitution for consumers, 
disgorgement of profits, and injunctive relief. 

Most significantly, the U.S. Department of Justice 
commenced a criminal wire fraud investigation. After 2 
years, Takata settled this investigation by entering a guilty 
plea, and by agreeing to a restitution order imposing a 
$25 million criminal penalty, requiring an $850 million 

restitution payment to its automaker customers, and a 
$125 million restitution payment to compensate individuals 
who had suffered (or will suffer) personal injuries caused 
by Takata’s malfunctioning airbag inflators. 

An Impossible Sale 
In the face of this tsunami of liability, the only realistic way 
for Takata to satisfy its creditors’ claims was to monetize its 
global assets through a sale. The barriers to finding 
potential buyers, in the face of its staggering monetary 
liabilities and governmental-imposed sanctions, were 
overwhelming. 

To do so would have required a series of transactions that 
simultaneously effected several distinct (and, in some 
cases, mutually-inconsistent) features. To begin with, 
Takata’s global non-PSAN Inflator assets had to be sold for 
an amount sufficient to satisfy its creditors’ claims. It was 
unlikely that any buyer would pay even close to a fair 
market, going concern value unless it could be shielded 
from the enforcement of the existing – as well as future – 
monetary claims asserted in ongoing litigation, as well as 
the other continuing obligations from the governmental 
enforcement actions. 

Next, Takata had to continue to effectively operate its 
PSAN Inflator business – at least long enough to 
ensure compliance with its obligations under the 
NHSTA settlement, as well as its ongoing recall-related 
and product supply obligations to its automaker customers 
and the public. Both the governmental enforcement 
agencies and Takata’s automaker customers recognized, 
however, the importance of having Takata preserve 
its PSAN Inflator operations for the duration of the 
recalls; and the need for a global coordinated strategy for 
dealing with the ongoing litigation in which they were still 
involved. 

Finally, all of this had to be accomplished within the tight 
time deadlines – and subject to the various other 
conditions imposed by the NHSTA settlement and the 
Department of Justice restitution order. Failure to timely 
satisfy these obligations would have subjected Takata to 
substantial contingent monetary penalties and other 
sanctions. And, of course, all of this had to be 
accomplished in the face of the ongoing litigation raging in 
multiple courts around the world. 

Considering the extraordinary complexity of effectuating a 
global transaction – while simultaneously managing 
multiple adverse parties with competing claims and 
interests – a privately-negotiated sale of Takata’s global 
assets was all but impossible. As such, Takata and certain 
of its constituencies settled on filing a case under 
Chapter 11 of the U.S. Bankruptcy Code to serve as the 
focal point of the global reorganization. This, they 
concluded, was the only way to effectuate a transaction of 
this scale and complexity in such a relatively short period 
of time. 

All of this will be discussed in Part II of this article. To be 
continued. 

3 Courts have already approved settlements among certain consumer classes and four of the automotive manufacturers for about $1.256 billion. 
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The Takata saga: roadside assistance for a global car crash 
(Part 2 of 3) 

By Leonard P. 
Goldberger, 
Fellow, INSOL 
International, 
Stevens & Lee, P.C. 

and 
Qing Lin, Esquire1, 
Dai & Associates, P.C. 

This is the continuing story of Takata Corporation and its 
affiliates (“Takata”), and how an explosion of one of its 
automotive airbags in Switzerland eventually led to its 
extraordinarily complex, multi-billion dollar, global 
restructuring in a United States bankruptcy court. 

Part I of the article described how its massive global 
product liability crisis precipitated the insolvency of 
Takata, a Japanese company that was one of the world’s 
leading automotive safety parts suppliers. This Part II will 
discuss on how and why its successful U.S. bankruptcy 
case became the focus of its global restructuring.2 

Takata faced an existential crisis as it was being 
overwhelmed by billions of dollars of civil and criminal 
liability. These claims arose from its automotive airbags 
containing a PSAN Inflator, the defective component that 
caused them to rupture upon deployment, causing bodily 
injuries, more than a dozen deaths, and substantial 
economic losses. The problem became a true mass tort 
considering that Takata’s defective airbags were installed 
in an estimated 60 to 70 million cars worldwide. All of this 
led to massive automotive recalls, the largest in US history. 
Part I discussed the extraordinary complexities faced by 
Takata in effecting a sale of its assets and a restructuring 
as the only practical means by which to salvage the going 
concern value of its non-PSAN Inflator global operations 
for the benefit of its creditors, employees, vendors and 
other parties in interest. 

During its slide into bankruptcy, Takata faced enormous 
pressures – in terms of both time and money – from 
governmental civil and criminal enforcement actions, as 
well as from numerous pending private litigation actions. 
As such, it became abundantly clear that a privately-
negotiated sale of Takata’s assets would not work 
because no buyer would assume the open-ended 
successor liability (of several orders of magnitude greater 
than the value of the assets themselves). Moreover, all of 
this needed to be done fast in order to meet certain crucial 
deadlines contained in settlements with governmental 
enforcement authorities. (“Fast,” of course, is a relative 
term in the world of insolvency.) There simply was not 
enough time to outrun the mad scramble for Takata’s 
assets from competing litigations and governmental 
enforcement actions raging in courts around the world. 

Clearly, some external – and supervening – legal authority 

was necessary to suspend the global litigation so 
that Takata could shift its focus from deflecting 
liability to effectuating a business solution based 
on isolating the PSAN Inflator-related liability in 
order to maximize the value of its remaining 
assets. As such, Takata and a critical mass of its 
creditor constituents, including more than a dozen 
leading worldwide automotive manufacturers, 
settled on filing a Chapter 11 case under US 
bankruptcy law. This would serve as the focal 
point of its global reorganization strategy – of 
which the sale of its worldwide, non-PSAN Inflator 
assets was the centerpiece. 

Architecture of the Plan 
Takata filed its Chapter 11 case on June 25, 2017. And 
only 241 days later, its Fifth Amended Joint Chapter 11 
Plan of Reorganization of TK Holdings, Inc. and Its 
Affiliated Debtors (the “Plan”) was confirmed on February 
21, 2018. Not surprisingly when reorganizing a global 
enterprise like Takata, the Plan was extraordinarily 
complex. This will summarize the Plan’s architecture 
designed to implement its business solution with the 
following essential elements: 

• Selling substantially all of Takata’s worldwide assets 
unrelated to the manufacture and sale of PSAN 
Inflators to Joyson KSS Auto Safety S.A. (“KSS”), a US 
subsidiary of a Chinese automotive parts company, for 
an aggregate purchase price of $1.58 billion, free and 
clear of  all claims, interests and liabilities of  any kind or 
nature whatsoever. 

• Carving out from the assets being sold to KSS certain 
PSAN Inflator-related assets (i.e., those used 
exclusively in the manufacture, design, assembly, sale, 
distribution, or handling of PSAN Inflators) and vesting 
them in the reorganized Takata upon its emergence 
from bankruptcy so that it could continue to operate its 
business long enough to fulfill its obligations to support 
the automotive manufacturers’ recall program. 

• Vesting certain other PSAN Inflator-related assets in a 
new corporation established under the Plan to comply 
with Takata’s continuing obligations to governmental 
regulators and its automotive manufacturer customers 
and to continue the maintenance, shipping, and 
disposal of those product-related assets. 

• Settling certain automotive manufacturer creditors’ 
claims in exchange for payment of an $850 million 
restitution claim imposed by the US Department of 
Justice and funding certain reserves for certain other 
post-bankruptcy obligations. 

• Paying all administrative expense claims, priority claims 
and other secured claims, in full, from the proceeds of 
the sale of the global non-PSAN Inflator assets. 

• Establishing and funding a separate, post-bankruptcy 
trust to administer, and make distributions to, holders of 
various classes of unsecured claims. 

Establishing and funding a separate, post-bankruptcy 
trust to administer and resolve the personal injury and 
wrongful death claims arising from the defective 
automotive airbags. 

1 The opinions expressed are solely their own and do not represent those of either their law firms or their clients. 
2 The factual information for Part II of the article was taken directly from the “Disclosure Statement for Third Amended Joint Plan of Reorganization of TK 

Holdings, Inc. and its Affiliated Debtors” dated January 5, 2018, filed in Takata’s U.S. bankruptcy case, In re TK Holdings, Inc., et al., pending in the 
United States Bankruptcy Court for the District of Delaware, at Case No. 17-11375-BLS (Jointly Administered). [Doc. No. 1630]. 
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The finely-tuned (and intensely negotiated) legal strategy 
incorporated into the Plan allowed Takata to effectuate a 
business solution that would have been all but impossible 
without the statutory tools available under US bankruptcy 
law. In the first instance, the Plan allowed Takata to 
monetize (at a fair price) the going concern value of its 
worldwide, non-PSAN Inflator business that was sold to 
KSS. The allocated proceeds of that sale were made 
available to satisfy, in full, the claims of various classes of 
priority and secured creditors; as well as to make certain 
distributions to unsecured creditors. The Plan also carved 
out certain PSAN Inflator-related assets that were 
necessary to satisfy the reorganized Takata’s continuing 
obligations to governmental regulators and its automotive 
manufacturer creditors to supply replacement products in 
connection with ongoing remedial automotive recall and 
airbag replacement programs. This was made possible by 
the structure that allocated certain pools of assets to the 
post-bankruptcy trusts dedicated to satisfaction of claims 
of specific creditor groups, and insulating them from 
competing claims of other creditors. 

Why It worked 
In retrospect, Takata and its supporters bet right in their 
decision to use Chapter 11 as the focus of the global 
reorganization. As with any complex legal proceeding, 
there were dark moments when the entire effort appeared 
to be doomed. However, there was enough momentum to 
push forward and incorporate into the Plan a series of 
significant compromises resolving the remaining 
objections of various creditor constituencies. This is the 
process that is encouraged by the structure and culture of 
Chapter 11 itself. At the risk of grossly oversimplifying a 
complex legal system, the reason that Chapter 11 worked 
for Takata can be viewed in the context of three 
fundamental features (there are undoubtedly others): 

• The ability to sell assets “free and clear” of claims, thus 
insulating the buyer, KSS, from all present and future 
claims – and avoiding what would have otherwise been 
substantial discounts of asset prices in order to 
compensate for the risk that such liabilities would likely 
have been assumed as a matter of law. This allowed 
Takata to preserve – and maximize – the going concern 
value of its worldwide non-PSAN Inflator assets for the 
benefit of its creditors and the various other 
constituents and parties in interest. 

• The availability of various Plan-related injunctions to 
enforce the allocation of certain assets for the exclusive 
benefit of specific creditors without the overhang of 
successor liability, and channeling those creditors’ 
claims exclusively to those specific asset pools. The 
successful effectuation of the reorganization required 
the separation – with somewhat surgical precision – of 
the tainted, PSAN Inflator business line from Takata’s 
otherwise healthy worldwide lines of business. (Think of 
an amputation of a limb to prevent the spread of an 
infection to other parts of a body that would ultimately 
prove to be fatal.) 

• The ability to coordinate foreign insolvency proceedings 
(which, here, were also commenced in Japan and 
Canada and recognized by the US bankruptcy court) in 
order to stay numerous pending legal proceedings 
against Takata by it foreign creditors and to coordinate 
approval of various transactions necessary to implement 
the global restructuring (including the limited 
continuation of the reorganized Takata’s business on 3 
continents to support the ongoing automotive recall and 
airbag replacement program). 

These fundamental aspects of US bankruptcy law, as 
implemented by the general equity powers of the US 
bankruptcy court, provided the legal foundation and 
framework necessary to facilitate Takata’s global 
reorganization strategy. This structure was enforced by the 
various injunctions (especially the so-called channeling 
injunction) that directed present and future claims to 
specific pools of assets and insulated the post-bankruptcy 
owners (and other protected parties such as releasees 
contributing to the reorganization effort) from the overhang 
of successor liability and exposure to competing claims. 
Importantly, all of this was built on a solid legal foundation. 
The US bankruptcy jurisprudence for dealing with such 
mass tort cases already existed, and its roots can be 
traced back over 35 years to the Manville bankruptcy case 
which dealt with legacy asbestos-related liabilities that 
similarly overwhelmed a manufacturer with multiple lines of 
business. In that respect, Chapter 11 again demonstrated 
its elasticity as a legal platform by which to quickly and 
efficiently reorganize a distressed global business. 

Part III of this article will discuss some of the lessons 
learned, and how they are likely to resonate throughout 
cross-border insolvency practice. To be continued. 
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and is intended to be invoked under exceptional 
circumstances concerning matters of fundamental 
importance for the enacting State. 

Under article 14, recognition and enforcement of a judgment 
may be refused if (a) certain requirements with respect to 
notification of the party against whom the judgment was 
issued were not satisfied; (b) the judgment was obtained by 
fraud; (c) there is inconsistency between the judgment and 
certain earlier judgments; (d) it would interfere with the 
administration of insolvency proceedings; (e) if the judgment 
materially affects the rights of creditors and the interests of 
creditors and other interested persons were not adequately 
protected in the originating proceeding; and (f) the 
originating court cannot demonstrate that it exercised 
jurisdiction on one of the bases specified in the article. 

The MLIJ leaves it to the enacting State to determine the 
effect a judgement will have in that State following 
recognition; it could be either the same effect as it has in 
the originating State or the effect it would have had, had it 
been issued in the enacting State. Where the relief 
provided in the judgment is not available under the law of 
the enacting State, the MLIJ provides that as far as 
possible, it should be adapted to relief that is the 
equivalent of, but does not exceed, the effect of the relief 

under the law of the originating State. Additionally, if only 
part of a judgment is capable of recognition and 
enforcement in the enacting State, the MLIJ permits that 
part to be severed. 

Another issue addressed by the MLIJ concerns its 
relationship to the MLCBI and, in particular, its possible 
limitation to recognition and enforcement of judgments 
issued in main and non-main proceedings. Although 
potentially most relevant for States having already enacted 
the MLCBI, the guide to enactment indicates that other 
States may also choose to enact that limitation. Where the 
MLCBI or the limitation has been enacted, the MLIJ 
includes an exception. This would allow a judgment 
relating to the recovery of assets of the debtor to be 
enforced, notwithstanding the existence of those assets in 
a jurisdiction whose insolvency proceeding would not be 
capable of recognition under the MLCBI (i.e. it is neither a 
main nor a non-main jurisdiction), provided certain 
conditions are met. 

It is to be hoped that all States, both those that have 
already enacted the MLCBI and those that have not, will 
give favourable consideration to enacting the MLIJ to 
further streamline the conduct of cross-border insolvency 
proceedings. 

The Takata Saga: Roadside Assistance for a Global Car Crash 
(Part 3 of 3) 

By Leonard P. 
Goldberger, Esquire, 
Fellow, INSOL 
International, 
Stevens & Lee, P.C. 

and 
Qing Lin, Esquire1, 
Dai & Associates, P.C. 

This is the final part of our 3-part article about Takata 
Corporation and its affiliates (“Takata”), and how an explosion 
of one of its automotive airbags in Switzerland eventually led 
to its extraordinarily complex, multi-billion dollar, global 
restructuring in a United States bankruptcy court. 

Part I of the article [Second Qtr. 2018] described how its 
massive global product liability crisis precipitated the 
insolvency of Takata, a Japanese company that was one of 
the world’s leading automotive safety parts suppliers. 
Part II [Third Qtr. 2018] discussed how and why its 
successful US bankruptcy case became the focus of its 
global restructuring, and eventually led to its acquisition by 
a Chinese automotive company. This Part III will provide 
our thoughts on some of the lessons learned from this 
case, and how they are likely to resonate throughout cross-
border insolvency practice in the years to come. 

1. The US bankruptcy system worked, and 
worked well. As lawyers practicing in the US, 
our bias is obvious. That being said, nothing 
succeeds like success. Not only was the US 
bankruptcy court (Hon. Brendan L. Shannon, 
sitting in the District of Delaware) well-
equipped to handle a global case of this 
magnitude and complexity, but the necessary 
jurisprudential infrastructure was already in 
place. This included, among other things, the 
ability to sell assets free and clear of claims 

and the authority to issue so-called channeling 
injunctions pursuant to a plan of reorganization. 
Moreover, the willingness of the US bankruptcy court 
to engage with insolvency courts in Japan and 
Canada through cross-border protocols provided the 
mechanism for a cooperative jurisdictional net necessary 
to accommodate the complex global transaction and 
effectuate the Plan. Importantly, the US bankruptcy court 
responded with alacrity to critical, time-sensitive 
pressures by confirming the Plan only 241 days after the 
case was filed. This is not to suggest that other countries’ 
insolvency courts might not be equally capable (or, 
possibly, even better) at administering a similarly 
complex case with global implications. The lesson for 
future cases of similar breadth and complexity, however, 
is that Takata provided a roadmap for how an insolvency 
court could manage a case with such geographically 

1 The opinions expressed are solely their own and do not represent those of either their law firms or their clients. 
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diverse assets that had to be promptly administered in 
the face of overwhelming sets of competing, world-wide 
creditor claims. 

2. Bankruptcy functions as a global marketplace of 
last resort. This is not exactly news; however, the 
lesson was writ large in Takata, and reflects commercial 
reality in this age of globalized supply chains. Recall 
just what was sold out of the bankruptcy case: Takata’s 
worldwide assets unrelated to the defective PSAN 
Inflators, consisting of more than 50 manufacturing 
plants in over 20 countries on 5 continents. Indeed, only 
by promptly monetizing Takata’s withering assets could 
as much value have been preserved for the benefit of 
creditors. Under such extraordinary legal, financial and 
governmental regulatory (civil, as well as criminal) 
stress, it was clear that traditional markets simply could 
not have accommodated the range of transactions 
necessary to effectively monetize Takata’s assets. And 
certainly not in sufficient time or amount to satisfy 
the press of its various creditors’ claims. As the 
global, pre-bankruptcy sale effort ultimately proved 
futile for obvious reasons, bankruptcy offered a 
unique alternative marketplace in which to transact the 
sale of a significant global asset package, albeit 
at some discount to reflect the distress, but with enough 
assurance in the integrity of the process and efficacy 
of post-sale protections against successor liability. 
As such, using a rules-based approach, an insolvency 
court functioned as a synthetic marketplace of last 
resort by insuring a level of procedural integrity 
and providing the confidence necessary for a 
Chinese automotive parts company to bet $1.58 billion 
that Takata’s global assets could be strategically 
integrated into its existing business in a commercially 
reasonable manner. As globalized commerce becomes 
even more interwoven, other businesses with cross-
border operations will invariably find themselves 
facing enterprise-threatening liabilities. In such 
instances, their management and professional advisors 
will likely also realize that, despite their best efforts, 
effecting a financial restructuring through a one-
dimensional, privately negotiated sale will just not 
be feasible. As confidence in cooperative global 
insolvency systems (hopefully) increases following 
cases like Takata, financially-distressed businesses 
and their creditors will likely come to rely on bankruptcy 
as a global marketplace of last resort that can 
transcend the inherent limitations of more traditional 
markets and localized legal systems. This will likely 
also attract more geographically diverse investors, thus 
increasing the pool of global capital available to create 
liquidity in a more mature and efficient bankruptcy 
marketplace. 

3. The cleansing power of a “free and clear” 
bankruptcy sale preserved value for the benefit of 
creditors. Again, this is not necessarily a new lesson as 
much as a reminder of old wisdom. Early on, it became 
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apparent to Takata’s major stakeholders that its 
intractably complex problems could never be 
comprehensively resolved through traditional (i.e., non-
bankruptcy) litigation, or its evaporating going concern 
value preserved through a traditional marketplace. 
Indeed, preservation of asset value required a market 
solution by which new capital could be injected in order 
to create liquidity, but necessarily without the massive 
overhang of successor liability that would burden any 
such new investors. But in order for an orderly market to 
function, investors need certainty and finality – and the 
bankruptcy process served Takata’s creditors well by 
providing both. The ability to cleanse assets acquired 
through a bankruptcy sale from a wide range of present 
and future claims – from purely monetary trade claims, 
to massive unresolved private tort litigation, to 
governmental enforcement actions around the world – 
created conditions by which market forces could 
function and fair value could be offered without 
substantial discounts demanded by any rational 
investor in order to hedge against such extraordinary, 
open-ended risks. Moreover, the certainty of a “free and 
clear” sale was reinforced by the finality provided by the 
bankruptcy court’s retention of the power to enforce (as 
necessary) the Plan-related injunctions. This provided 
the necessary assurances that dedicated pools of 
assets would be allocated to specified creditor groups, 
thus underwriting the new investor’s confidence that it 
would be effectively insulated from successor liability in 
continuing to operate Takata’s global business. The 
ability of distressed sellers to efficiently deliver 
globalized asset packages and supply chains as going 
concerns – free and clear of present, as well as future, 
claims – should attract future global investors willing to 
pay prices that more closely reflect a fair going concern 
value. In this respect, insolvency courts administering 
future cases like Takata will be able to fulfill a basic 
function of providing the necessary conditions of 
certainty and finality in order to provide liquidity, and 
maximize value, for the benefit of creditors. 

So there you have it. While we can’t claim that we have 
the ability to see around corners, we can predict 
with some measure of confidence that there will be 
future cases that will look a lot like Takata. All of this may 
become especially pertinent if a wave of cross-border 
insolvencies follows major global supply chain 
dislocations caused by governmental policy-driven 
tariffs and trade wars. (You know who we’re talking 
about.) Moreover, at the intersection of cross-border 
insolvency and distressed investing, the availability of 
insolvency courts (either standing alone or under 
cooperative cross-border protocols with other 
countries’ courts) to provide a rules-based marketplace 
for the acquisition of distressed global assets creates a 
mechanism for liquidity and the re-cycling of global 
capital. If all of this could be reduced to a road sign, it 
might say “Interesting Times Ahead.” See you on the 
road to bankruptcy court – wherever. 




